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Abstract

Although the laws of some countries, including Iran, contain regulations
regarding the entry and exit of Iranian and foreign nationals, there is
no specific law regarding the purposes of tourist travel. Legal abortion
tourism can be interpreted as fraud against the law. The aim of this
study is to examine the extraterritorial application of criminal laws for
abortion tourism. In this narrative review, the extraterritorial application
of criminal laws for abortion between 1990 and 2023 was investigated
using the keywords of “abortion, law, jurisprudence tourism, and
criminal law”. Abortion tourism is a travel abroad with the intention
of participating in an abortion that is prohibited in one’s own country
but permitted in the destination country. In response to the question
of whether the country of origin has allowed or obliged to extend its
existing criminal prohibition extraterritorially, three perspectives are
examined: 1. Considering legal punishment 2. Passing shield laws, and
3. Applying the rule of tolerance in the decisions of the actors of the
criminal process.

Considering the negative functions of abortion tourism, such as
violating the mother’s right to life, physical integrity and maternal
deaths in inappropriate logistical conditions, supporting the right to
life of the fetus, it is necessary to try to draw the attention of countries
to each other’s ethical and legal considerations in order to reduce the
grounds for the emergence of illegal tourism in the field of abortion.
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Abortion Tourism and Application of Criminal Laws

Introduction

Medical tourism or global cross-border health care
is a new phenomenon that has a great impact as an
active industry in the development and dynamism of
the economy, and offers the potential of treatment,
rehabilitation, and prevention, as well as treatment
facilities (1). Also, studies have shown that this
type of tourism can contribute to economic growth
and profitability by increasing employment (2,3).
Countries with developed economies always form a
competitive market in this field, which can be effective
in health care budgets and civil liberties (4). Medical
tourism may have moral and ethical concerns about
specific treatment methods in destination countries.
Also, the aspects related to legal issues, the risk of
medical procedures and exposure to unprofessional
and non-specialized actions of mediators or legal
agents (companies), responsibility, compensation
in accidents, medical and nursing malpractice,
can be proposed (5). Abortion tourism is a subset
of medical tourism, and the term “Circumvention
tourism” was first used by legal researcher Glenn
Cohen in 2012 to analyze travel for running away
from the law. Tourism involves patients traveling
abroad for services that are legal in the destination
country but illegal in the home country, to circumvent
domestic bans on access to certain medical services.
Four common examples are: circumventing medical
tourism for Female Genital Cutting (FGC), abortion,
use of reproductive technology, and assisted suicide
(6). Some consider “abortion tourism” to be a
unique type of medical tourism and consider it as
anti-choice, similar to underground practices. For
women in Ireland, where abortion is illegal, the term
is more familiar, as thousands of Irish women travel
to Britain for abortions every year (7). It divides
medical tourism into three categories: (1) tourism for
services that are legal in both the patient’s country of
origin and destination country [(FGC), abortion]; (2)
tourism for services that are illegal in either country
(such as organ sales tourism) and (3) tourism for
services that are illegal in the patient’s home country
but legal in the destination country. For instance,
the implementation of a surrogacy contract, where a
surrogate is used in the destination country (8). The
question under consideration is;

- whether the “home country” has permitted or
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obliged to extend its existing criminal prohibition
extraterritorially

- whether governments attempt to criminalize activities
of these patients are justified.

Materials and Methods

The information sources in this narrative review
included relevant Persian and English articles from
Iranian and foreign databases (Scopus, Cochrane,
PubMed, Science Direct, Medline, Ovid, and Google
scholar SID and Magi ran), using the keywords of
“abortion, law, jurisprudence tourism, and criminal
law”. Jurisprudential texts were also reviewed to
complete the process of searching for sources. Articles
from 1990 to 2023 were searched for among which,
32 articles that contained the mentioned keywords
in their titles or abstracts were selected. First, the
titles of the articles were reviewed, and the articles
that were most similar as reviews were included in
the study. If there were multiple reports of a study,
the most complete one was considered. The process
of selecting articles was carried out by two of the
authors, and in case of disagreement, the articles were
reviewed by a third party, and any discrepancies were
resolved through discussion between the authors.
After evaluating and eliminating irrelevant studies,
the full text of 16 articles related to the study topic that
met the inclusion criteria was extracted by one of the
authors and provided to another researcher for review
and correction. The exclusion criteria for studies were
insufficient data in the study and unavailability of full
text of the relevant articles.

Results

Findings demonstrated that some legal systems have
limited the privileges and laws related to abortion
to nationals and residents of their country in order
to prevent the development of the abortion tourism
process. In the Iranian legal system, although the
rules governing the prescription or prohibition of
abortion and the conditions for its implementation
have been explained, there is no specific rule or
law that specifies the legal aspects of legal tourism
regarding abortion (9). Therefore, in order to reduce
the complications caused by abortion, government
control over the implementation of fertility laws, and
reduced induced abortions on the reproductive health



of the society, three perspectives have been proposed
in this regard, which are presented in detail.

Considering legal punishment

Dealing with the legal policy of societies in
interaction or dealing with the phenomenon of
abortion and passing different and sometimes
conflicting laws in the field of criminal law, family
law and inheritance law is one of the important causes
of abortion tourism (9). Abortion tourism is generally
common in countries where abortion is legally free.
Abortion laws in Europe are different due to the
religious and cultural diversity of this continent.
For example, the Netherlands allows abortion on
demand, while Sweden allows abortion up to the 18®
week. Britain, France and Belgium have also passed
liberal abortion laws, and other European countries
have more conservative laws (10). Differences in
abortion laws meant that in 2017, 65,000, or roughly
8%, of all people who had abortions in the United
States traveled out of state for abortion care (11). In
12 states of the U.S., more than a quarter of patients
traveled outside their state of residence for abortions.
Four states-Mississippi, Missouri, South Carolina,
and Wyoming-had more than half of their patients
leave their state for abortion (12). It should be noted
that 95% of the foreign women who had an abortion
in Britain traveled from the Republic of Ireland, and
the rest traveled from Malta, Poland, Italy, France,
Germany and Denmark (13). And many of cases in
the 14 European countries have traveled to England
or Wales (14).

In2019, France recorded 232,000 abortions, the highest
number since 1990 (15). England, the Netherlands,
France, and Spain are among the countries that are
destinations for abortion tourism from other countries
or states (16-18). In Islamic countries such as Turkey
and Tunisia, abortion is completely legal on request
(19). This is in stark contrast to many other Muslim
countries. The laws of three Muslim countries,
Egypt, Kuwait and Tunisia, are somewhat liberal
(20). On the other hand, in 18 of the 47 countries with
Muslim-majority populations, including Iraq, Egypt,
Indonesia, Afghanistan, Bangladesh, Yemen and 13
others, abortion is only permitted if the mother’s life
is at risk due to the pregnancy (21). Therefore, official
data on abortion tourism have not been found even in
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Muslim countries where abortion is somewhat more
liberal. Under West German law, abortion was a crime
in 1976 unless the mother’s health was at risk or, in
cases involving pregnancies resulting from criminal
activity, incurable genetic problems in the unborn
child, and inappropriate social conditions that would
have negatively affected pregnancy. It was recorded in
the penal sources of this country that abortions abroad
would be punishable by up to three years in prison,
unless the women had obtained a Beratungsschein
counseling certificate before the abortion (for
Abortion in Germany, in a state-approved center, the
applicant is given a “counseling certificate), then
doctors can provide medication (22). From the point
of view of Shia jurists in Islamic countries, the fetus
has the right to life and spiritual rights. Several verses
of the Holy Qur’an have been cited in discussing the
prohibition of abortion. Of course, in many Islamic
countries, abortion is considered according to the
principles of Islam.

However, the legal issues related to abortion and the
prevalence of legal and illegal abortions are different
in various Islamic countries (23-25).

Passing shield laws

Amid concerns about protecting patients who travel
abroad for treatment, abortion protection laws
have been established for physicians who provide
reproductive health care. Abortion protective laws in
the U.S. have been enacted in states where abortion is
legal to protect health care professionals who provide
abortion services to patients from states where abortion
is illegal (26,27). California, Colorado, Maine,
Massachusetts, New York, Vermont, and Washington
have enacted laws to protect telemedicine practices
when a provider prescribes abortion pills to a patient
in an anti-abortion state (28,29). In anticipation of
the extraterritorial application of anti-abortion laws,
many states in the US have enacted laws that attempt
to protect the medical team of abortion providers,
assistants, and patients from professional or criminal
liabilities associated with legal abortion care. Each
state has a broad definition of reproductive health care
and specifically lists abortion as a covered service.
“Statutory protected health care” is defined to include
reproductive health care provided “regardless of the
patient’s location,” and this definition supports the
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provision of cross-border care. In the field of telehealth,
it is based on the fact that the place of care is where
the patient is based. They also prohibit the use of state
resources to support another state’s investigation into
the provision, receipt, or support of protected care
in the shield state. For example, New York prohibits
its police officers from cooperating with out-of-state
investigations that seek to criminalize legal abortion
27.

Applying the rule of tolerance in the decisions
of actors in the criminal process

Since legal variation exists even among jurisdictions
that generally allow abortion, women may travel for
types of abortions that are not permitted in their home
countries. For instance, Barcelona has been called
“Europe’s abortion center” because it is the place
where women can travel to avoid restrictions (30).
Importantly, the authors emphasize the importance
of including the “rule of tolerance” in the decisions
of different actors of the criminal process, namely
courts, prosecutors and juries, as well as in the process
of legal education. This means that countries cannot
change the standard of their internal laws, especially
in Islamic countries, which are in accordance with
Sharia and jurisprudence principles, and on the other
hand, there are no standard international laws in this
regard. Also, the choice of countries is scattered in a
wide range of substantive differences from absolute
permission to absolute prohibition. Therefore, the
use of the international legal cooperation system is
a mechanism to prevent conflicts in the legal field
(9,31). As a result, this principle forms an essential
element in the criminal system, which protects
freedom against deprivation in cases where the law
is unclear (31).

Discussion

In legal tourism, through the free or less restricted
travel beyond the political and legal borders of
countries, people have gained the opportunity to
free themselves from the application of laws that
govern their behavior and expose themselves to the
application of laws that are more in line with their
desires. This review article aims to examine abortion
tourism and the extraterritorial application of criminal
laws.
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In the field of criminal law, this question is also raised
from the first point of view: Does the city prosecutor
have the authority to prevent the departure of women
who intend to leave the country for abortion? Or that
he should wait until the abortion occurs and after her
return, arrest her legally. Assuming the acceptance
of such a possibility, has today’s criminal and legal
policy of a country moved towards the effective
prosecution of this issue? The answer is negative (9).
The rules governing the prescription or prohibition
of abortion are explained in the Islamic Penal Code
and the Medical Abortion Law, but there is no
specific rule or law that specifies the legal aspects of
legal tourism. In this regard, the implementation of
the rule contained in Article 7 of the Islamic Penal
Code, which stipulates that “any Iranian citizen who
commits a crime abroad, if found in Iran or returned
to Iran, will be tried and punished according to the
laws of the Islamic Republic of Iran, provided that: A-
The behavior committed according to the law of the
Islamic Republic of Iran is a crime...” although this
issue will not have any result other than the inflation of
the criminal files (9). Shield laws in the United States
are designed to protect reporters’ privilege or prevent
prosecution when state laws differ, particularly
on the issue of abortion. Of course, not everything
is clear about this new reality. For example, one
question after the Supreme Court’s ruling is to what
extent an anti-abortion state can restrict people from
getting abortions in other states where they remain
legal? On the one hand, it might allow states with
abortion bans to enforce their laws across the state.
States might also try to use existing civil or criminal
laws against someone in another state, arguing that a
patient who gets an abortion where it is legal might
have a negative impact in the patient’s home state.
Legislators in anti-abortion states might try to pass
new laws on out-of-state travel for abortions or try
to criminalize the conduct of people in other states
who provide care to residents of anti-abortion states
(26,32). Regarding the application of the rule of
tolerance of criminal procedure in legal conflicts of
human relations in the international environment, it is
easier if there are fewer moral conflicts, but when the
legal issue is abortion, which is at the center of moral
issues, it is usually accompanied by complications.
Questions will arise that require further investigation.



- Is the unification of cross-border laws, which is a
legal action, achievable with regard to the principle
of independence of countries?

- The moral roots of the laws of countries regarding
abortion may be different or in conflict with each
other. Accordingly, if abortion is accepted for the
purpose of treatment, which legal system determines
the limits of such permission, the law of the country
where the abortion is performed or the law of the
country of residence? In other words, can an abortion
that is permitted under the law of the country of action
and prohibited under the law of the woman’s country
of nationality be considered a crime?

Conclusion

Western scientists have different criteria for the
individuality of the fetus, since conception, placenta
formation, brain wave activity and embryo reliability
have been proposed. Respecting the fetus and
preventing the unwanted abortions on the one hand
and embryos not having human characteristics,
on the other hand, has led scientists to these very
different opinions. But this problem did not arise in
Islam because its rich jurisprudence has blocked the
way to create this problem from the beginning. The
comparison between the answer of the jurists and the
supreme wisdom validates the harmony of this school
with the Shia jurisprudence.

Therefore, it seems that considering the negative
functions of unprocedural abortion outside the scope
of'a person’s life (and apparently tourism) such as the
violation of the mother’s right to life, her physical
integrity and the death of mothers in inappropriate
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logistical conditions and the occurrence of unsafe
abortions from the place of residence is protected by
law enforcement. Also, the following conditions may
help to reduce these trips.

1. Plans should be made for the legal restriction of
such abortions.

2. Supporting the right to life of the fetus will naturally
have fewer complications than the widespread
freedom of abortions in tourism for individuals,
families and society.

3. It is also recommended that judicial prosecutors
evaluate the causes of such a problem and try to
reduce it.

4. Perhaps judicial authorities can use Articles 56 to 61
of the Family and Youth Protection Law and Articles
716 to 720 of the Islamic Penal Code regarding the
prohibition of abortion. This crime is one of the
crimes with a general aspect so that follow-up and
preparation of appropriate legal mechanism can be
provided.
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